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STATEMENT OF ISSUES PKESENTED FOR RET/IEW

1. Is a non-profit community-based residential facility or

any other facility licensed under Chapter 50 (including adult

family homes, nursing homes, and residential care apartment

complexes) entitled to an exemption from property taxes

regardless of whether it is used for benevolent purposes?

The circuit court answered: Yes

The City maintains the answer is: No

2. Did the plaintiff, Beaver Dam Community Hospitals,

establish that it used the Eagle's Wings community-based

residential facility for b enevolent purposes ?

The circuit court did not make a formal finding on this

issue.

The City maintains the answer is: No
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STATEMENT ON ORAL ARGUMENT AI{D PUBLICATION

This case meets the criteria for publication in Wis.

Stat. $ 809.23. It presents a statutory construction issue of

first impression that is of substantial public interest.

Oral argument may not be necessary in this case

because the briefs will likely present and develop the relevant

facts and legal issues.

STATEMENT OF THE CASE

This is a property tax exemption dispute between

Beaver Dam Community Hospitals, Inc. (BDCH) and the

City of Beaver Dam. The issue is whether a community-

based residential facility called Eagle's Wings owned by

BDCH is entitled to an exemption from property taxes.

Both parties f,rled motions for summary judgment.

(R.9; R.11.) A hearing was held before the trial court on

April 8, 2011. (R.16; App. 5-23.) One of the issues

discussed during the hearing was whether a community-based

H:\DOCS\orgozS\oooroB\o 0617 482.DOCX
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residential facility has to be used for benevolent purposes in

order to qualiff for an exemption from property taxes.r

During the hearing, the trial court stated:

The matter gets very interesting as we look at
the statute as amended and as it was in place in
2009, because in this Court's view there is a
very significant change in what's going on
here.. ..

But to fall under 70.11 as it's presently
constituted, has benevolence gone out the
window?

(R.16 at2-3; App.6-7.)

It does meet - the Court is using the three
elements or three requirements that are set forth
and is not f,rnding at this time that it is
necessitated that in fact the Eagle's V/ings be
engaged in some type of benevolent activity.

t BDCH did not raise this issue in its summary judgment brief.
(R.12.) In its summary judgment brief, BDCH stated that it needed
to show: (1) that it is a benevolent organization, (2) that it owns
and exclusively uses the property, and (3) that it uses the property
for benevolent purposes. (R.12 at 4-10.) BDCH first raised this
issue in its response brief: "a plain reading of the statute does not
support Defendant's allegation that the property be used for
benevolent purposes." (R. 1 2 at 2-3.)
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And the Court does f,rnd that the statute would
indicate that benevolence is not required.. ..

(R.16 at L7; App.2l.)

While it is not clear, it appears as though the trial court

made a distinction between nursing homes and community-

based residential facilities even though they are both Chapter

50 facilities:

THE COURT: And Counsel, what do you think
- I mean this including benevolent nursing
homes language, I mean doesn't - Counsel has
kind of posed the question. What - why would
they - why would we have this language and
not require CBRF's to be somehow or another
under that same umbrella? I mean -
MR. FERGUSON: Because it -
THE COURT: Benevolent. Why are they not
benevolent. Or why aren't they required to be
benevolent, I guess?

MS. TRUPKE: Your Honor, just again
reiterating exactly what Your Honor said. It
would be an absurd construction to still hold
that nursing homes have to meet the
benevolence requirement, but not CBRF's,
when CBRF's provide less nursing and medical
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care and all around care to the elderly. So
word benevolent, it's still in play both
nursing homes and for CBRFs.

THE COURT: The Court has had the
opportunity to read the statute, both pre-2009
and as it is presently constituted. It creates
some - and I agree with counsel for the city; it
does create an interesting set of
circumstance...And I don't see where there is
any language that appears to this Court to be -
as I said, it creates some odd circumstance. But
it doesn't appear that the Legislature was
confused. ...

(R.16 at 9-l1; App. 13-15.)

At the conclusion of the hearing, the trial court

determined the BDCH was entitled to an exemption for the

Eagle's Wings CBRF. (R.16 at 17; App. 21.) One of the trial

court's conclusions of law was: "It is not necessitated that

Eagle's Wings be engaged in benevolent activity because

benevolence is not required." (R.17 at3; App.4.) The City

appealed the trial court's decision.

H: \DOCS\o19oz8\oooroB\o o6L7 482.DOCX
0823111132 

5

the
for



rhe ma,er ,:':::::"::::;': ß 17 a,3; App

4.) Eagle's Wings is licensed by the State of Wisconsin as a

22-bed Class C community-based residential facility (CBRF).

(R.17 at2; App.3.) The Eagle's Wings CBRF consists of 22

resident rooms, a kitchen, activity rooms, a dining room,

office space, and abeauty salon. (R.8 at 29.)

Staff members provide 24-how supervision and are

available to assist Eagle's Wings residents with personal care,

such as bathing, personal hygiene, and dressing. (R.17 at 2;

App. 3.) The monthly fee for the room and services provided

at Eagle's Wings ranges from $3,200-$3,300 per resident.

(R.17 at2; App.3.) Eagle's Wings can discharge a resident

for non-payment of the $3,200-$3,300 monthly fee. (R.8 at

8.)

There are no free services offered at Eaele's Wings.

(R.17 at 2; App. 3.) BDCH does not provide financial
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assistance to any of its residents for the monthly fees. (R.17

at2 App.3) Eagle's Wings conducts a market comparison to

ensure that its rates are competitive within the community.

(R.8 at 7.) This market comparison study is done on an

annual basis. (R.8 at 66.) There are two residents who are

funded by the State aid program Care Wisconsin. (R.17 at 2;

App. 3.) Eagle's Wings is under no obligation or requirement

to admit residents who receive Care Wisconsin benef,rts. (R.8

at 68.) During the fiscal year ending June 30, 2008, Eagle's

Wings generated $738,308 in revenue. (R.17 at2; App.3.)

The following services are included in the $3,200-

$3,300 monthly fee:

1. 24hour supervision
2. Three meals per day and snacks
3. Special diets as ordered by a physician
4. Assistance with bathing and personal hygiene
5. Assistance with dressing and undressing
6. Laundry and housekeeping
7. Supervision of self-administered medication by the

resident
8. Assistance in arranging for transportation needs
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9. Health and medication monitoring
10. Structured activities program
l l.Information and referral regarding community

services and activities
12. Assistance in arranging for spiritual needs

including church services
l3.Regular family contacts encouraged and assistance

in maintaining contacts provided
14. Sheets, pillowcases, bedspread, blanket, towels,

and washcloths

(R.8 at 72.)

The following services are not included in the monthlv

fee, and the Eagle's Wings residents must pay extra for these

services:

1. Specialized medical transportation
2. Foot clinic services
3. Lab and x-ray services
4. Durable medical equipment
5. Physician services
6. Dental and optical services
7. Dry cleaning
L Barber and beautician services
9. Private telephone
10.Daily or Sunday newspaper
I 1. Personal supplies including shampoo, toothpaste,

incontinence products, etc.
12. Home health and hospice services
13. Medications
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14. Copying services
I 5. Cost of transportation
16. Staff attendance at off site appointments

(R.8 at 72.)

Eagle's Wings is not a skilled nursing facility or

nursing home. (R.8 at 8.) Eagle's Wings is unable to provide

more than three skilled nursing care hours per week. (R.8 at

7.) In addition to the Eagle's Wings CBRF, approximately

100 square feet of the property is used as a storage space for

backup copies of BDCH's information services data. (R.17 at

2; App.3.)

STANDARD OF REVIEW

The first issue in this case is a question of statutory

construction. The issue is whether a Chapter 50 facility such

as a community-based residential facility must be used for

benevolent purposes in order to qualiff for an exemption

from property taxes. Statutory construction presents a
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question of law which is subject to de novo review.

Martine v. Williams,20ll WI App 68, T 10, 333 Wis. 2d203.

The statute to be construed in this case is a property

tax exemption statute. Property tax exemption statutes are

strictly construed in every instance. Wis. Stat. $ 70.109;

Columbia Hospital Assocìation v. City of Milwaukee, 35 Wis.

2d 660, 668, 151 N.V/.2d 750 (1967). Any ambiguity is

resolved to favor taxation of the property in question.

Deutsches Land, Inc. v. City of Glendale, 225 Wis. 2d 70, 81,

se1N.w.2d sB3 (1999).

If the Court determines that Wis. Stat. $ 70.11(4)

requires that a community-based residential facility be used

for benevolent pu{poses, the Court must determine whether

Eagle's Wings met this test. This case was decided on

summary judgment. The material facts were not disputed.

The standard of review on this issue is also de novo review.

University of Wisconsin Medical Foundatíon, Inc. v. City of
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Madison, 2003 WI App 204, I 9, 267 Wis. 2d 504, 671

N.W.2d 292. BDCH has the burden of proof on this issue:

"[s]ince exemption from the payment of taxes is an act of

legislative grace, the party seeking the exemption bears the

burden of proving that it falls within a statutory exemption."

Deutsches Land, 225 Wis 2d at 80-81. 591 N.W.2d 583.

ARGUMENT

A CHaprBn 50 Facnny Musr
BBNevoTENT PURPoSES IN Onogn
Fnov PRopeRry Taxes.

Be
To

UsBo Fon
Be Exevpr

The first issue before the Court is whether a Chapter

50 facility such as a community-based residential facility

(CBRF)2 has to be used for exempt or benevolent purposes in

order to be exempt from property taxes. In addition to

'A "community-based residential facility" is defined in Chapter 50
as a place where five or more adults who are not related to the
operator or administrator and who do not require care above
intermediate level nursing care and receive care, treatment or
services that are above the level ofroom and board but that include
no more than three hours of nursing care per week per resident.
Wis. Stat. $ 50.01(19).
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community-based residential facilities, Chapter 50 facilities

include adult family homes, nursing homes, and residential

care apartment complexes. V/is. Stat. $ 50.031; $ 50.034;

$ s0.04.

There is no dispute that prior to the revisions to Wis.

Stat. $ 70.11(4) contained in2009 Wis. Act 28 a Chapter 50

facility had to be used for benevolent purposes in order to be

exempt. University of Wisconsin Medical Foundatìon, 2003

WI App 204, n 18 ("In order to qualiSr for a total exemption

under Wis. Stat. $ 70.11(4), an organization must show three

facts: (1) that it is a benevolent organization, (2) that it owns

and exclusively uses the property, and (3) that it uses the

property for exempt purposes.") 3

' Exempt purposes and benevolent purposes are often used
interchangeably in case law. University of Wisconsin Medical
Foundqtion,2003 V/I App 204,fln ß-21.
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Prior to the revisions contained in 2009 Wis. Act 28.

Wis. Stat. $ 70.1 1(4) stated in relevantpart:

Property owned and used exclusively by
educational institutions offering regular courses
6 months in the year; or by churches or
religious, educational or benevolent
associations, including benevolent nursing
homes and retirement homes for the aged but
not including an organization that is organized
under s. 185.981 or ch. 6ll,613 or 614 and that
offers a health maintenance organization as

defined in s. 609.01 Q)....

2009 Wis. Act 28 amended $70.11(4) to state:

Property owned and used exclusively by
educational institutions offering regular courses
6 months in the year; or by churches or
religious, educational or benevolent
associations, or by a nonprofit entity that is
operated as a facility that is licensed, certified,
or registered under ch. 50, including benevolent
nursing homes but not including an
organization that is organized under s. 185.981
or ch. 611, 613 or 614 and that offers a health
maintenance organizalion as defined in s.

60e.01 (2)....

The issue in this case is whether a Chapter 50 facility

now must meet the three factors required before 2009 V/is.
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Act 28: (1) that it is a benevolent organization, (2) that it

owns and exclusively uses the property, and (3) that it uses

the property for exempt purposes.

Both before and after the revisions contained in 2009

Wis. Act 28, the statute contained the phrase "benevolent

nursing homes." 2009 Wis. Act 28 also created separate

subsections for benevolent low-income housing in

$ 70.1I(a) and benevolent retirement homes for the aged in

$ 70.11(4d),

The question is whether Chapter 50 facilities, which

include nursing homes, community-based residential

facilities, adult family homes, and residential care apartment

complexes, have to be used for benevolent purposes or

whether they just need to be owned and operated by a non-

profit entity in order to be exempt.
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A. The Retention of the Phrase "Beneyolent
Nursíng Homes" Makes the Statute Ambiguous.

Statutory interpretation begins with the text of the

statute. Klemm v. American Transmission Co., LLC,2011 WI

37, n 18, 798 N.W.2d 223. Section 70.1\\(a) specifically

refers to "a non-profit entity that is operated as a facility that

is licensed, certif,red, or registered under ch. 50, including

benevolent nursing homes...." (Emphasis added.) The

retention of the phrase "benevolent nursing homes" makes the

statute ambisuous

The word "benevolent" was included in the statute

prior to 2009 Wis. Act 28. Had the legislature wanted to

remove the benevolence requirement, it simply had to remove

the word "benevolent." The legislature did not do so. If the

statute read: "a non-prof,rt entity that is operated as a facility

that is licensed, certif,red, or registered under ch. 50, including

nursing homes," the statutory meaning would be clear that
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benevolence is no longer required. However, the statute still

contains the word "benevolent." This makes the statute

ambiguous.

A statute is ambiguous if it is capable of being

interpreted by reasonably well-informed persons in either of

two or more senses. Pulsfus Poultry Farms, Inc. v. Town of

Leeds, 149 Wis. 2d797,804,440 N.W.2d 329 (1959). In this

case, there are at least two different interpretations of wis.

Stat. $ 70Jl(Q@). The circuit court interpreted the statute as

not requiring benevolence for community-based residential

facilities. This interpretation focuses solely on the words that

were added to the statute: "a non-profit entity that is operated

as a facility that is licensed, certified, or registered under ch.

50." However, the circuit court's interpretation does not

explain the retention of the phrase "benevolent nursing

homes."
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Another interpretation is that Chapter 50 facilities must

be benevolent to be exempt because the phrase "benevolent

nursing homes" was retained in the statute. This

interpretation looks at both the words that were added as well

as the words that were retained. The Department of Revenue

has interpreted the statute in this way. WrscoNsrN PRopeRry

AssessN4pNr Mexu^L at 22-15 (rev. l2ll0). Specifically,

the Property Assessment Manual's discussion of Chapter 50

facilities states that nursing homes must be benevolent to be

exempt. Id. Because reasonably well-informed persons - the

circuit court and the Department of Revenue have

interpreted the statute in different ways, the statute is

ambisuous.

B. If There Is Any Ambiguity, It Must Be Resolved
In Favor of Taxation and Agaínst the Party
Seeking the Exemption.

If there is any ambiguity in a property tax exemption

statute, it "must be resolved against the party seeking the

H : \DOCS\or9oz8\oooroS\o o6t7 4Bz.DOCX.0823rr1rt2 
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exemption" and in favor of taxation. Deutsches Lønd, 225

Wis.2d at 81, 591 N.W.2d 583 (emphasis added).

The presumption in favor of taxability is motivated by

the public interest in stemming the erosion of the municipal

tax base. University of í(isconsin Medical Foundatíon, 2003

WI App 204,n 71,267 Wis. 2d 504,671N.W.2d292. The

more property tax exemptions allowed, the more inequitable

becomes the apportionment of the taxburden. Id.

The continuous removal of real property from taxation

thus imposes a particular hardship upon local government and

the citizen taxpayer. Id. Accordingly, the legislature

mandated that only certain institutions are relieved of their

normal tax load. Id. In doing so, the legislature has

recognized that some organizations actually serve a public

rather than a private purpose and should be relieved of their

tax burden. Id. It is clear under V/isconsin law that anv
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ambiguity mustbe resolved against BDCH and in favor of the

City.

C. Since the Statute Says That the Exemption þr
Chapter 50 Facilities Includes "Benevolent
Nursing Homes," a Reasonable Interpretation
rs that Any Chapter 50 Facility Must Be
Benevolent.

Statutes are interpreted to give effect to each word and

to avoid surplusage. Klemm, 2011 'WI 
37, T 18. In this case,

the word "benevolent" and the phrase "benevolent nursing

homes" must be given effect. The circuit court's

determination that a Chapter 50 facility does not need to meet

the benevolence test renders the presence of the word

"benevolent" to describe nursing homes meaningless.

Because Wis. Stat. $ 70.11(a)(a) explicitly says that the

exemption for Chapter 50 facilities includes "benevolent

nursing homes," a reasonable interpretation is that any

Chapter 50 facilþ must be benevolent to be exempt.
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D. The Department of Revenue's Interpretatìon in
the Property Assessment Manual is Entítled to
Weight and Deference.

The legislature charged the Department of Revenue, in

light of its special expertise, with interpreting property tax

exemption statutes. Deutsches Land, 225 Wis. 2d 70, gl,

n.10, 591 N.W.2d 583,592. Because of this, courts accord

weight and deference to the Department's interpretation of

exemption statutes contained in the Property Assessment

Manual. Id. See also Xerox Corp. v. [4/isconsin Dep't of

Revenue,2009 WI App 113, I 55,321 Wis. 2d lïl,7l2

N.W.2d 677.

In response to the revisions contained in 2009 Wis.

Act 28, the Department added to the Manual section 22.2.5

entitled "Chapter 50 Facilitios." As stated earlier, Chapter 50

facilities include both community-based residential facilities

and nursing homes. Wis. Stat. g 50.01(1m). The Manual
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contains the following comparison between nursing homes

and retirement homes regarding exemption criteria:

WrscoNsrx PRopnRry AsspssvreNT MANUAL at 22-15 (rev.

l2l I0) (emphasis added).

Clearly, the Department of Revenue interprets Wis.

Stat. $ 70.I1@)(a) to retain the benevolence requirement for

nursing homes - a Chapter 50 facility. The Department's

interpretation should be given great weight and deference due
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Nursins Home Retirement Home
Must be Non-
Profit

Yes Yes

Must be
Benevolent

Yes Yes

Acreage
limitation

I 0 acres for
locatior/convenience of
buildines

30 acres for
location/convenience of
buildings

Rent Use
limitations

No No

Other
requirements

Registered, licensed or
certified under Chapter 50

Value of unit less common
area is 130%o or less of
average single family
residential for countv

Exemption Status Exemption continues if
property was exempt in
previous year and use,
occupancy or ownership did
not change in a way that
makes it taxable

Assessor evaluates each unit
on an an¡ual basis to
determine if it meets the
value limitations (no more
than l30Yo or less of average
single family residence in
the countv)



to the Department's special expertise with the exemption

statutes.

E. The Title of the Statute Supports the
Benevolence Requirement.

Another rule of statutory construction looks at the title

of the statute. "Although the title of a statute is not part of the

law, it may help in resolving statutory ambiguities." Pulsfus

Poultry Farms, 149 Wis. 2d at 805-06, 440 N.W.2d 329

(citing Wis. Stat. $ 990.001(6)).

The title of Wis. Stat. $ 70.11(4) before 2009 Wis. Act

28 was "Educational, Religious and Benevolent Institutions;

Women's Clubs; Historical Societies; Fraternities; Libraries."

The title of the statute did not change after 2009 Wis. Act 28

was enacted. Clearly, a Chapter 50 facility is not an

educational or religious institution, or a woman's club,

historical society, fraternity, or library. The only category a

Chapter 50 facility can fit into is a benevolent institution.
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Educational institutions and religious institutions have

different exemption criteria than benevolent institutions

have.a Had the legislature intended to create an entirely new

test for a Chapter 50 facility, the legislature would have added

Chapter 50 facilities to the title. The legislature did not do so

- further demonstrating that Chapter 50 facilities are a sub-

category of benevolent institutions. The legislature's use of

o Fo, a religious institution to qualify for an exemption, it must
meet five statutory tests: (1) the taxpayer must be a bona fide
church or religious association; (2) the property must be owned
and used exclusively for the purposes of the church or religious
association; (3) the property involved must be less than ten acres;
(4) the property must be necessary for the location and
convenience of the buildings; and (5) the property must not be
used for profit. Waushara County v. Graf, 166 Wis. 2d 442, 457,
480 N.W.2d 16 (ree2).

For an educational institution to qualify for an exemption, it must
meet five statutory tests: (1) the taxpayer must be an educational
association; (2) the property must be owned and used exclusively
for the purposes of such association; (3) the property involved
must be less than 10 acres; (4) the property must be necessary for
location and convenience of buildings; and (5) the property must
not be used for profit. Janesville Community Day Care Center,
Inc. v. Spoden, 126 Wis. 2d237,235,376 N.W.2d 78, 81 (Ct. App.
I e8s).
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the word "benevolent" to describe nursing homes further

illustrates this point.

F. The Circuit Court's Interpretation is Against
Public Policy, Focuses on the Owner of the
Property, and lgnores How the Property ¿s

Actuallv Used.

In construing a statute, the entire section and related

sections aÍe to be considered in its construction or

interpretation. Pulsfus Poultry Farms, 149 Wis. 2d at 804,

440 N.W.2d 329. In addition. anv result that is absurd or

unreasonable must be avoided. Haferman y. ,Sr. Clare

Healthcare Foundation, [nc.,2005 WI 17l,n 56,286 V/is. 2d

621, 707 N.W.2d 853. Moreover, courts consider public

policy in construing statutes. Teschendorf v. State Farm

Insurance Companies, 2006'WI 89, T 18, 293 Wis. 2d 123,

717 N.W.2d 258.

The circuit court agreed with BDCH that a CBRF must

meet a three-part test to qualiS, for an exemption: (1) the
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property must be owned and used exclusively by a non-profit

entity; (2) the facility must be licensed, certified, or registered

under Chapter 50; (3) and the property does not exceed ten

acres of land. (R.16 at 4-7; 11; App. 8-11; 15.) This

construction is contrary to public policy because it focuses on

the tax-status of the property owner and ignores the actual use

of the property.

The Supreme Court "has repeatedly stressed the need

to focus on the actual use of the property in determining the

eligibility for a prop erty tax exemption, not on the nature of

the business seeking the exemption." FH Healthcare

Development, Inc. v. City of [4lauwatosa,2004 WI App 182, I
23, 276 Wis. 2d 243, 687 N.W.2d 532. Therefore, under

established prior case law, the actual use of the property is

more important than whether the property is owned by a for-

profit or a non-profit entity. Id., ffi23-24.
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The circuit court's interpretation is contrary to this

policy. Under the circuit court's interpretation, for a CBRF to

qualiff for an exemption, it simply must be owned and used

exclusively by a non-profit entity.5 Under the circuit court's

interpretation, there are no limits on the actual use of the

property - meaning the property does not have to be used for

benevolent or exempt purposes.

Eagle's V/ings can operate its facility just like a for-

profit entity, but still be exempt from taxes. Just like a for-

profit entity, Eagle's Wings charges market rates. (R.8 at 7.)

Just like a for-prof,rt entity, Eagle's Wings does not provide

any free care or services. (R.17 at2; App.3.) Just like a for-

prof,rt entity, Eagle's Wings can discharge a resident for non-

payment of the $3,200-$3,300 monthly fee. (R.8 at 8.)

t Ertublirhed prior case law demonstrates that it is not enough that
a non-profit entity owns the property - it must be used for
benevolent purposes. Deutsches Land, 225 Wis. 2d at 85, 591

N.W.2d s83.
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Moreover, Eagle's Wings can refuse admission to anyone.

(R.8 at 68.) It is against public policy to ignore the actual use

of the property and focus solely on the entity that owns the

property.

G. The Circuit Court's Opinìon is Contrary to
Public Policy Because it'thould put For-profit
Chapter 50 Facilities at a Competitive
Disadvantage.

There are additional public policy reasons as to why

the circuit court's decision should be reversed. Both the

courts and the legislature have acknowledged "the importance

of competition in our free enterprise system." Eichenseer v,

Madison-Dane County Tavern League, Inc., 2008 WI 38, !l

33, 308 Wis. 2d 684, 748 N.W.2d 154. The legislature has

stated: "It is the intent of the legislature to make competition

the fundamental economic policy of this state." Id. (quoting

V/is. Stat. $ 133.01).
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Courts have expressed concem about competition in

exemption cases as well. In S¡. Clare Hospital of Monroe

l4/isconsìn, Inc. v. City of Monroe, 209 Wis. 2d 364,375-76,

563 N.W.2d 170 (Ct App. 1997), the court stated: "However,

if the property tax exemption were extended to clinics owned

and operated by nonprofit hospitals, similar privately

operated facilities would be put at a competitive

disadvantage."

The circuit court's interpretation is against public

policy because it would put privately operated Chapter 50

facilities at a competitive disadvantage. As discussed earlier,

the circuit court's interpretation puts no limit on the actual

use of a CBRF. Under the circuit court's interpretation, a

CBRF does not have to be used for exempt or benevolent

pu{poses. It can charge market rates, discharge residents for

non-payment, and refuse to provide any free care or services.

It just has to be owned and used by a non-profit entity. The
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circuit court's decision puts privately operated Chapter 50

facilities at a competitive disadvantage because these

facilities still have to pay property taxes even though both

types of facilities can charge market rates, discharge residents

for non-payment, and refuse admission to the poor.

H. The Absence of Legislative History (Jndercuts
the Circuit Court's Interpretation, llhich is a
Sígnificant Departure from Prior Law.

Another rule of statutory construction looks at

legislative purpose and history. Teschendorf, 2006 WI 89,

n18,293 Wis. 2d 123,717 N.W.2d 258. The circuit court

interpreted the revisions to Wis. Stat. $ 70.11(4) to make,,a

very signifrcant change" in the law relating to the exemption

criteria for CBRFs. (R.16 at2; App. 6) Surely, one would

expect to find a great deal of legislative analysis, emails,

drafts, and letters explaining the need for such a significant

change and the fiscal impact of such an erosion of the

municipal tax base. Teschendorf 2006 WI 89, Ill 49-54.
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Despite the major implications of the revisions, there is no

legislative history or documents indicating that the legislature

intended to make such a drastic and significant change.

Moreover, there is no legislative history that resolves the

ambiguity in the statutory language.

If there is any ambiguity it must be resolved in favor of

taxation and against exemption. In addition, numerous

canons of statutory construction indicate that a CBRF must

still meet the benevolence test. As discussed more fullv

below, BDCH failed to meet this test.

II. BBaveR Dav CovlrrD{rry Hosprrers DrD Nor
Esresusu TuRr Ir UsBo EAclp's V/rNGS Fon
BpxevoTENT PLIRPoSES.

A. The Facts in UniversiA of Wisconsin Medical
Foundation Are Verv Simílar to the Facts Here.

In this case BDCH did not establish that it used

Eagle's V/ings for benevolent purposes. While the trial court
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did not make a formal finding on this issue, the court

appeared to agree with the City's position:

Just providing services to the elderly and
housing in this case with some benef,rts, that as
far as I'm concerned, that is not in and of itself
a benevolent act. And so the Court doesn't see
it that way.

(R.16 atl2.)

"Benevolent" activities are defined as those that

benefit the public and relieve the State from expense.

Universíty of Wisconsin Medical Foundation, 2003 WI App

204, 11 21. This case is similar to University of lhísconsin

Medical Foundation. In University of Wisconsin Medical

Foundation, the University of Wisconsin Medical Foundation

("the Foundation") claimed that its property was exempt

under Wis. Stat. $ 70.1 1(4), just as BDCH is claiming in this

case. BDCH claims that it uses Eagle's Wings for benevolent

purposes because it helps people "live out the remainder of

their days in a safe and secure environment." (R. 12 at 8.)
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Similar to what BDCH is claiming, the Foundation

claimed that the provision of medical care is benevolent

because it makes the recipients "better members of society by

improving their physical and mental condition." University of

í4/isconsin Medical Foundation,2003 V/I App 204,n25. The

court correctly rejected the Foundation's argument, noting

that under "that standard, many enterprises would qualiff as

'benevoleÍtt."' Id.

The court further noted: "Even though we conclude

that the provision of outpatient medical care, per se, is not a

'benevolent' use, providing such care free or at greatly

reduced cost to the poor might well be." Id., 1l26. The court

noted: "approximately 98% of the patients whom the

Foundation treated at the Madison clinics paid for their

treatment either with personal funds or through private

insurers oÍ government programs." Id. (Emphasis added.)

The court continued: "The undisputed facts, however,
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indicate that the Foundation priced its services at prevailing

market rates." Id.

The same facts are true of the services offered by

Eagle's Wings. (R.8 at 7.) ("Eagle's Wings conducts a

market comparison to ensure that its rates are competitive

within the community."). In this case, it is undisputed that

Eagle's Wings does not provide any of its services for free.

(R.8 at 28.) All Eagle's Wings can say is that some of its

residents receive benefits through Care Wisconsin. (R.12 at

9-10.) This, however, is not enough to constitute benevolent

use. In University of Wisconsin Medical Foundation, some of

the Foundation's patients paid for their treatment using

government programs. 2003 WI App 204, n 26. The court

did not find that was enough to constitute benevolent use.

In Uníversity of Wisconsin Medical Foundation, the

court concluded that the Foundation did not meet the criteria

for exemption under Wis. Stat. $ 70.11(4) because (1) the

H:\DOCS\o19oz8\oooroS\oo6r748z.DOCX
0823t11132 

33



Foundation priced its services at prevailing market rates; (2)

approximately 98Yo of the Foundation's patients "paid for

their treatment either with personal funds or through private

insurers or government programs;" and (3) the Foundation

did not provide free care or care at greatly reduced cost to the

poor. Id., n26.

The same facts are present in this case: (1) "Eagle's

V/ings conducts a market comparison to ensure that its rates

are competitive within the community" (R.8 at 7); and (2)

Eagle's Wings does not "provide free services." (R.8 at 28.)

UniversiQ of Wísconsin Medical Foundatìon is controlling in

this case. It is a recent decision (2003) that analyzedthe same

statute at issue in this case: Wis. Stat. g 70.11(4).

The Eagle's 'Wings facility is not used for benevolent

pu{poses. Just like the Foundation, Eagle's Wings charges

market rates and does not offer free care to the poor. The fact

that some Eagle's Wings residents pay for their care using
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Care Wisconsin does not relieve the State of any expense.

Indeed, the court in University of Wísconsin Medical

Foundation assigned "little weight to the Foundation's

argument that its benevolent activities include patient care

that would otherwise have to be provided at government

expense." 2003 \MI App 204, n 26, n. 9 (internal quotation

marks omitted).

B. Milwaukee Protestant Home þr the Aged v.

Cíty of Milwaukee Can Easily Be Distinguished.

BDCH has cited and will likely continue to cite

Mílwaukee Protestant Home for the Aged v. City of

Milwaukee, 4I Wis. 2d 284, 164 N.W.2d 289. (R.12 at 5-6,

8.) Milwaukee Protestant Home can easily be distinguished

from the facts here. Significantly, Milwaukee Protestant

Home "did not decide whether the activity there under review

(operating a retirement home whose residents paid occupancy

charges and a founder's fee) constituted a benevolent use
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within the meaning of Wis. Stat. $ 70.11(4)." University of

Wisconsin Medical Foundatíon, 2003 WI App 204,n22.

In fact, the court in Milwaukee protestant Homes

plainly disavowed such an inquiry:

[T]he question before us is not whether
operating a retirement home for the aged is a
proper function of a benevolent institution. The
legislature has answered that. The sole question
here is whether the Milwaukee Protestant Home
for the Aged meets the standards as to nonprofit
operation set forth in the tax exemption statute.

Id. at293,164 N.W.2d 289.

As stated in Universíty of Wisconsin Medical

Foundation, "ltfhe main focus of the court,s attention was

thus on whether the property in question was, in whole or in

part, being operated for pecuniary prof,rt, and the analysis on

which the Foundation fsought] to rely was directed to that

question and not to whether the property was being put to a

benevolent use." 2003 WI App, T 22 (internal quotation

marks omitted).
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The court continued: "Thus, while we agree that

Milwaukee Protestant Home stands for the proposition that

charging fees for services does not render a benevolent use of

property ineligible for exemption under Wis. Stat. $ 70.11(4),

the case is of no assistance in determining whether a given

use is 'benevolent."' Id., n23. Instead, one must look to the

standard set forth in Universitv of lTisconsin Medical

Foundation - a standard that BDCH fails to meet because (1)

Eagle's Wings prices its services at market rates and (2)

Eagle's Wings does not provide free services or services to

the poor at greatly reduced rates. In this case BDCH did not

establish that it used Eagle's Wings for benevolent purposes.
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CONCLUSION

For the reasons stated above. the circuit court's

decision should be reversed.

Dated: August ]3 , 2olt.

STAFFORD ROSENBAUM LLP

Amie B. Trupke
State Bar Number 1041768
222WesT Washington Avenue, Suite 900
P.O. Box 1784
Madison, Wisconsin 537 0l-17 84
Telephone: 608.256 .0226
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STAI]E OF WISCONSIN CIRCUIT COURT
BRANCH I

DODGE COLINTY

BEAVER DAM COMMIINITY
IIOSPITALS, INC.,

Plaintiff,
vs.

CITY OF BË,AVER DAM,

Defendant.

¡ILEI)
IN THE CIRCUIT COTJRJI'

i,tAll 1ri ?ûi1

JOt,cE Cù,¡Nt.y, \.v!S
LYNN NJ. HRON

íILERtí o[ couRTS

Case No. 10-CV-690

JUDGMENT

Based on the court's Orde¡ for Judgment dated April2l,20II:

IT IS ADJUDGED THA'I Plaintiff, Beaver Dam Community Hospitals, Inc., who resides

at707 South University Avenue, Beaver Dam, WI 53916, shall recover from Defeudaut, City of
Beaver Dam, who resides at 205 South Lincoln Avenue, Beaver Ðam, WI 53916. the sum of
S25,l4g.53,andcosts of[ 4t 185,5< ,foratotaljudgmentof$ å ?, J.15.¿,8

THIS IS A FINAL JUDGMENT FOR PURPOSES OF APPEAL TINDER WIS. STAI'.

$ 808.03(1).

Daled: May lle ,2011.

BY ]'HE COTJRT:

ilzìnger
Circuit Court Judse

10921 l6v.l

App. 1



STATE OI'- WISCONSIN CIRCUIT COURT
BRANCH I

DODGE COLINTY

BEAVER DÁM COMMLINITY
I{OSPITATS, INC.,

FILE¡)
Plaintiff, {l.l THE CIRCUIT CouRT

vs. Case No. 10_CV_690
,lPft 2l- Z¡tt

cITy oF BBAVER DAM, 
"ol"ï",,üi,lji.å**,.,

I)cfendant. 
ULERK oF couRrs

FINDINGS OF F'ACT, CONCLUSIONS OF LÀW
,A.ND ORDER FOR JUDGMENT

On April 8, 2011, af 8:30 a.m. a hearing was held before the Court, the Honorable

Brian A. Pfitzinger presiding, on Plaintiff s and Defendant's Cross-Motions for Summa¡y

Judgment. 'l-he Plaintiff appeared by its attorney, Kevin L. Ferguson, and the Defendant

appearccl by its attorney, Amie B. Trupke.

l-he Court, having reviewed and considered the pleadings and affidavits filed by the

parties, having heard the arguments of corursel, and having been otherwise fully advised on the

premises, makes the following:

FrNuvcs oÞ- FÀcr

1. Eagle's Wings is a Community-Based Residential Facility.

2. Eagle's Wings is owned and exclusively used by the Plaintili Beaver Dam Communiry

Hospitals, Inc., a Wisconsin non-stock ancl non-profìt corporation.

3. Eagle's S/ings provides care for people aged 60 and older.

APR 2 B 2011

App.2



4, Eagle's V/ings provides a myriad of services to its residents which include assistance

with personal care; trained staff available 24 hours a day; coordinated transportation;

routine health morútoring by an onsite licensed nurse; medications dispensed in a

Registered Nurse supervised p¡ogram; personal laundry and housekeeping services; <ln-

site meal preparation; an aclivities program; and beautician services arnong others.

5. Eagle's Wings is operated as a22-bed "Class C" Community-Based Residential Facility.

6. Approximately 100 square fbet in the basement of the propely is used for storage space

fbr the back-up of Plaintiff s information service data.

7. The use of the basement storage space has no significant impact on this case.

8. The rates per resident at Eagle's Wings range from S3,200 to $3,300.

9. There are two residents at Eagle's Wings who are fr:nded through Care Wisconsin.

10. There are no fiee services and Eagle's Wings charges a cornmercially reasonable rate

based on a market anaiysis.

11. During the fiscal year ending June 30,2008, Eagle's Wings generated $738,308 in

revenue,

12. All of the revenue generated by Eagle's Wings is used for resident care and facility

marntenance.

13. Ptaintiff s charity care does not provide financial assistance for Eagle's Wings bills,

14. The Sulvey Map placed in the record particularly describes Eagle's Wings by metes and

bounds comprising an area equal to 55,937 square feet or 1.28 acres.

App. 3



CoNcr,usroxs orL¡.w

1. Eagle's Wings does constitute a property eligible to receive exemption under Wis. Stat.

$ 70.11(4).

2. It ìs not necessitated that Eaglc's Wings be engaged in bencvolent activity because

benevolence is not reouired.

3. There is no genuine issue of material fact.

4. Plaintiff is entitled to judgment as a matter of law, and defendant is not entitled to

judgment as a matter of law.

Onnnn FoRJUDcMENT

IT IS I{EREIìY ORDìIRED THAT: 
ÁpR Z l Zntt

1. Plaintiff's Motion for Sumrnary Judgment is GRANTED. ,rof".nl-r.Hril¡å,rï,,

2. Defendant's Motion lòr Sumrnary Judgment is DDNIED ILERK oF collrtrl;

3. Judgment be entered for the Plaintiff and against the Defendant for $25,149.53, the

amount of the unlawful taxation, and interest from January 26,2010, the date of the filing

of the claim against the City of Beaver Dan, at the rate of 0.8Y" per month, and the costs

of this action.

Dated this.flg day of April,20lL

BY TFIE COURT:

FILELì
I}{ THE CIRCUIT COTJRT

I 080520v. I
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CIRCUIT COURT
BRANCH 1

BEAVER DAM COMMUNTTY
HOSPTT.ALS, INC.,

vs.

CITY OF BEAVER

SUMMARY JUDGEMENT MOTION

HONORABLE BRÏAN A. PFITZINGER
Circuit Cotrrt Judqe

April 8. 20IL

Dodge County Circuit Court, Branch
Juneau, Wisconsin

APPEARANCES:

Mr. Kevin Ferguson,
appearing on behalf

Ms- Amie B. Trupke,
appearing on behalf

Attorney at Law,
of the Pl-aintiff ;

Attorney at Law,
of the Defendant.

Geri Schrab, RMR
Official Court Reporter
210 West Center Street

Juneau, !üI 53 0 3 9
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po-rnt. which is very difficult -- r can tell you.vras for
my -- as r ivas Lh rnki ng thr:ouqh tb j_s. r mean Lhe umbrel_la

of nur-sing home covers er¿erything urhere elderly pecple

Live. And j ust that,s very rucli;.entai:1r, but .j_hat's

kind of what goes on in your brain .urtil you start to
break this down and look aL the Cefinitions.

Tell me what you think you need to prove uncler the
existinq statute in order to qualify.

MR. FERGLISON: y.es¡ your. Honor. r believe that the

elements under the current statute is that the prbperty
has to be or^¡ned and used excl-us.iveJ_y by a nonprofit entity
and l-here is no dispute that Bear¡er Dam Community

Hospitals, rncorporated is a nonprofit ent.ity. and that it
operates a facility that ts Licensed, certified or

registered under chapter 50. And in this case there's ncr

dispute t-hat Eagì,e's wings is l-icen.secl under: chapter 50.

And then the only other requirement is that it
doesn't exceed 10 acres of l-and, and it doesn't in this
ca-se. There is no requirement that r bel_ieve that the

rntent of the Legislature bi¡ amending the ?0.11(4) vras to
decl-are the public policy of v,iisconsin, that all of these

facrlities that are licensed under chapter 50 do provide
some t-ype of berrevo-1 ent benefit-; and t_herefore, they don't
even ha¡¡e to say that they -- just by operatlng them. But

1-he C<¡urt is right, there is n.r modifier tlrat they have to

App.B







1

2

3

4

5

6

'1

B

9

10

11

L2

13

T4

AJ

lo

I1

1B

19

20

)1

),

23

24

25

Ancl whaLever the def i-ni-tion of benevo'ì ence i..s, which

therers a Ìot of cases that sort of whittle away and they
- try tell us what benevoLence is. r don't think that i

and Counsel, your argument that you are a nursing home andi
i

cr CBRF to be precise; and therefore/ you are

automat-ically benevolent. r'm not buying that. And r i

don't think the case law says that 
i

;And you pointecl thaL. out for rne. vühat's your take 
I

on it? !{hat exactly does [he statute tell us are the

requirements or elements, if you wilf, to be considered

under t-his stat.uLe?

NIS . I'F.LIPKE : yes / your Honor . Thank you . As you

poinLed out in your initiai comment-s, pr:opel:t_y t_ax

exernptron statutes a-re strict-Ly construed in favor ol.

taxat-ion. If t.here's any ambiguity at_ all, it Lias Lo

favor taxation of the property.

i¡le dor-i't thirrk LlLat iL's arnl:igurorLs. our posiLio^

is thal- the word benevol_ent is stilÌ in the -- this
portion of the statute thaL ü/e are talking about.

when you conrpare GBRF's and rrursing homes, nursinq

homes requrre more care. There's nursing homes. so the
fact that benevorent nursing home, that's still in there
versus a GBRF, which is very limited in any nursing care.

If you are going by the interpretation of the hospital,
that means that any CBRE would qualify but only the

1
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t--*
I.lt I nursillE- honLes have to be benevolent . And we think that' s
I2 | an absurd construction becauise nursing homes provicle mol.-e

care for the elderly.

lrle think that t-he p'opei: test- has remarnecl under

10.I1 (4), that t_he taxpayer: must prove they are a

benevolent organlzaLt.n, that- they own and exclusi-".ely use

the propertlz, and that they use the property for
i¡r.n arrr¡ I onJ' nrr r_ F_'poses.

The statute aclds a few other efements t-hat being a

10 I nonprofil- entity that's operatecl under Chapter 50, ancl rt
11

L2

13

akes some exclusiorrs. So we thii-rk that'.s reall-y w¡rat the

6

1

18, nothing to indjcate that cBRF.s are l_he only type of entitv

I4

15

I6

L7

Leqrslature wantecl to rlo is makc it clear what
.: - -, + I ^-. ^orgdn-rzatf or\s were noL incf ucled. so we think benevolence

has not gone out the r^rindow, t.hat -- ancì if you r-ook at
the olher sections that were added when the LegislaLure
made that change, they added b:enevoÌent row income hous.i rrq

and benevolent reti-rement homes for the agecl . There's

tq
,

)A

2I lvIR. FERGiISON : WeII, your Honor, I think that ' s

22 '. reading more into j-t than a plain reading oí the statute
2,3 , says. The stuff that she's saying isn't in the current
24 r statute. There is no requirement that quarífies
zJi facifities t-hat alre licensed, cer:t.if_Led or regrstered

i-hat get a pass when everybody else has to meet the
bene-¡ol ence Les t .

o
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under Chapter 50 as to the there is no word of
benevolence anyvrhere in Lhere. And even if there was,

EagJ-e's vrlings stirl would fall within the definition of
provr.cinq of bene-¡olent service to the community because

one of the members that are at Eagle's wings are above the

aqe of 10 years old. Ancl as the Supreme Court had

pronoulrced in the Mil-waukee p.qot-esLanL Home case l_hat-

helping people of advanced age living lirre out the

remaining year is a benevolent activity.
MS. TRUPKE: your ficnor, iusL in response to what-

AttorneSz Ferguson said, case lar,v malces it very cLear t.hat
just providing care to the old is not enough. The

Milwaukee Protestant Home case did not determine whether

t,hat was a benevolent- Lrsef ancL that's rrLacle clear in the
wisconsin -- university of t¡lisconsin Medical Foundation

case, thaL that case is not on point for determining what

is benevolence.

So the city feers benerzolence is stirl in pray and

that tragre's wings does not meet. the benevoLer-ice test
because they they do the same thinqs as the foundation,

t-hey pr:ice their services at market rates ancl d.on't give
any free or greatly reduced care to the poor_

THE COURT: And Counsel, what do you think _- f
mean this including benevolent nursing homes -lanquage, I
mean doesn't- counsel has klnd of posed the question.

9

App.13







I

2

3

1

5

6

1

B

9

10

11

L2

13

I4

L5

16

I1

1B

1q

20

11

aa/, -)

2.4

25

property rs ov,/ned and excrusiveLy -- and used exclusiveiv.
And that i-t is in fact a GBRF and that there is this ten

acre issne. To that end i f r - if those are the things
that the statute requires, the protecl-ion as r see it is
that it is has to be a nonprofit errtì_ty.

Just providinq services to the elderly and housing

in t-hjs ca.se with some benef its. LhaL as far as f 'm
conccrned, that is not i-n and oÍ :-tself a benevolent act.
And so the coLrrt doesn't see it that way. But the court
does bel-ieve that the case and facts Lhat are presently in
place I'm going to rnake some factuaf finctings.

Ancì the f irst f actuaf f indíng i s that Eagle's vir.in,g

is a CBRF located in Dodge County, VJisconsin_ That

EagJ-e's VJing is ov¡ned b), Beaver Dam Communj_ty Hospit,al,

That Beaver Dam Com¡nunity Hospital is a nonstock,

nouprof j-t t-:or¡-ror-'¿tion, L-.hat Eagle's Wings cloes provÍde

care for individuals 60 years old or older who cannot l_ive

arone, buL- do not neecl the level of care that one woulcl

recei-ve at a nur,oing home.

The Court does find that Eagte's hling, provides â

myriad of services including onsite mea1s, housekeeping, 
,

routine hearth care monitorir-rg, activities, programs and 
i

the like. That's jrist- a short- list, but- t-here are a lot :

of services that are in f act provided by Eagle, s [.,/ing to i

i t q ol rlorl r¡ ^rr,JSLOMETS.

.r^
ùl-

App.16







T9





1 squarc footage as 55,93'l or i.28 acres. So the Court does I

2 . find that to be the acreage of this particular piece of

3 ,, property, r,vhich is obvrously less than Len acres.

4 i A1l right. Any c.lispute as to any of the facts that

5 have been found? Appears f 'r¡e taken t.hose out of --
S t frankly, both of ycur briefs seem l-o recite very simiLar

1 facts. Those appear to be l-he agreed upon facts.

B ¡ MR. FERGUSON: Yes, your Honor.

9 i l'4S . TRUPKE: Yes, your Holror.

10 , TIIE COURT: Based on those factual findings, t,he

11 : Court does find thaL, in íact, Eagle's Wing does

12 constit-ut-e a properl-y t-hat- woul-d be pr:oper for -- +-o

f3 ; receive the excrnption under -IO.LI , as we have gone

14 l-hrough. IL cloes rneeL -- {-he ColrrL is using the three

15 elements or three requirements that are set forth and is
I6notfindingatthist.imethatitisnecess1tatedthatin

17

18

19

20

2I

LL

23

24

25

far-f- f he liecrl ers lhJi nc ho cn¡actr-el ì n qc¡me j_ rznp ¡fLJyu vr

benevolent acti'.,ily

And t-he Court- does f ind that the stal-ute woulcL
i

indicale that benevcl ence is not requì red, assuming that i

r ha rry¡rìarr r¡ .i s Ot¡nec1 and usecl excl llsi r¡r, l r¡ lrr¡ a nonnrnf ifuJr v rrJ pI o rlurlPIUI IL 
I

entity that is thab js operated as a facility Lhat is
licensed, certifjed or regis[ered under ChapLer 50. Anc]

-^hcô^ìranf lr¡ t-hara ¡.lnaanf t- aS I indiCaLed. ânnpâr.fn hcçt < ! alvPsar L\/ uc

-L^*l-l i^^,.^ ^E ç-.^rany mererrar assue of fact, It is appropriate for summary
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